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EDITORIAL NOTES. 


The new State primary law had its first inning on September 22, 
and the result proves as wholesome as was predicted. The greatest 
triumph of the act was in Essex county, where Senator Everett Colby 
was up for renomination. All the powers of the usual political ma- 
chine and of the great corporations, and even such influence as could 
be cast by some leaders of the opposing political party, were united 
to oppose his renomination because of his strenuous public record. 
The Senator was the author of various measures in the last Legisla- 
ture intended to curb the tyranny of both political and corporate ma- 
chines, and it was decreed by those who found themselves thus robbed 
or likely to be robbed of their former power that he should not be 
returned to the Senate. As the Republican nomination in Essex is 
equivalent to his election a tremendous fight was precipitated. Friends 
of good government feared that in the struggle the Senator would be 
defeated, although, of course, it was well known that he would treat 
such defeat as temporary, and would not give up his fight for the 
betterment of public conditions. Happily, a majority of about 1,500 
stands to his credit, and almost all the Assemblymen nominated are 
those who also represent the so-called “New Idea” in politics. Re- 
forms in both political parties have been needed for many years, and 
now the signs are propitious that they are coming rapidly. Governor 
Fort, and also Governor Hughes, telegraphed their congratulations 
to Senator Colby. As a matter of fact these three men are all of one 
stamp, and are doing more to-day for the purification of civic affairs 
than all the “regulars” of either political party have accomplished in 
a half century past. They have the public conscience with them, and 
ought also to have the approving votes of a majority of the members 
of the State Legislatures of New Jersey and New York next winter, 
regardless of party affiliations. 





The United States Circuit Court for the Eastern District of Penn- 
sylvania has declared that the commodities clause of the Hepburn 
railroad act is unconstitutional. The opinion deals exhaustively with 
the question and covers seventy-five typewritten pages. It is con- 
curred in by Judges Gray and Dallas. Judge Buffington dissented, 
but did not file an opinion. The commodities clause constitutes the 
fifth paragraph of Section 1 of the interstate commerce act, it being 
one of the amendments made by the Hepburn railroad act of June 
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28, 1906. The clause provides that after May 1, 1908, it shall be un- 
lawful for any railroad company to transport from one State to an- 
other, or to any foreign country, any article or commodity manufac- 
tured, mined or produced by it, or under its authority, directly or indi- 
rectly, except such articles or commodities as may be necessary for 
its use in the conduct of its business as a common carrier. The clause 
exempts timber and its manufactured products, and is aimed particu- 
larly at railroads owning coal mines. The case was argued on June 16 
and 17 before Judges George M. Dallas, George Gray and Joseph Buf- 
fington, and the decision was rendered on September 10. The railroad 
companies involved were the Jersey Central, the Lehigh Valley, the 
Erie, the Delaware, Lackawanna and Western, the Delaware and Hud- 
son, the Pennsylvania and the Philadelphia and Reading. It is said 
that ninety per cent. of all the unmined anthracite coal in Pennsyl- 
vania belongs to these corporations or to coal companies whose shares 
are held by them. The Philadelphia and Reading’s case was not 
argued with the others because of certain questions of law involved. 
The commodities clause case was considered so important that At- 
torney-General Bonaparte personally made the principal argument in 
behalf of the government. The general counsel for the railroads were 
John G. Johnson, of Philadelphia, and R. W. DeForest, of New York. 
Prior to the clause going into effect the anthracite coal carrying rail- 
roads went before the Interstate Commerce Commission and declared 
that they could not comply with the clause without making great sac- 
rifices. It was pointed out that because of the then existing financial 
stringency the companies could not dispose of their coal properties ex- 
cept at tremendous loss, and they further declared their conviction 
that the clause was unconstitutional. Thereupon, the government 
agreed not to enforce the clause until a decision was had upon the 
question of the constitutionality of the law. The Department of Jus- 
tice then filed a bill in equity upholding the government’s contention 
that the clause was constitutional. The railroads in their answers to 
the government’s complaint gave several chief reasons why the clause 
was repugnant to the Constitution, among them being that it was con- 
fiscatory, discriminating and a prohibition and not a regulation; that 
it deprived the railroads of “liberty and property” and violated a right 
reserved to the States. The interstate commerce act provides a pen- 
alty not to exceed $5,000 for each violation of the clause. During 
the argument it was contended by the defendants that each car of 
coal shipped in violation of the clause could be construed under the 
act as an offense, and, as the Lehigh Valley Railroad ships daily 1,200 
cars of anthracite in interstate commerce, that railroad, under such 
an interpretation, would be liable to a fine of $6,000,000 each day. 





Judge Gray’s opinion holds that the “commodities clause” is 
arbitrary and despotic in its nature, confiscatory and retroactive, and 
a plain violation of the Fifth Amendment to the Constitution, which 
forbids that any person shall be deprived of life, liberty or property 
without due process of law. “If the enactment in question,” he adds, 
“be warranted by the commerce clause of the Constitution it is hard 
to see what bounds may be set to the exercise of that power. It 
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will indeed be an open door through which the force of a centrali- 
zation hitherto unknown may enter at will to the overthrow of that 
just balance between Federal and State power for which the makers 
of the Constitution so wisely provided as an essential to the preser- 
vation of our dual form of government. It is not to be denied that the 
right to carry in interstate commerce coal which they own in whole 
or in part or which is mined or produced by them or under their au- 
thority was, until the passage of the act in question, a lawful right of 
these defendants; that it was a commerce right of property neither 
denied nor disputed by the common or statute law of Pennsylvania; 
that it was a most important right, the enjoyment and exercise of 
which was neither criminal nor immoral and subject only to any 
restraint imposed upon its possessors by the common or statute law 
of the State or by the then existing statutes of the United States, so 
far as they were engaged in interstate commerce. That this legisla- 
tion is drastic and harsh does not, of course, dispose of the question 
of power on the part of Congress to enact it. The first inquiry to be 
made therefore is as to whether this legislation is a regulation of 
commerce within the true meaning of the commerce clause of the 
Constitution. We may assume, therefore, that the commerce clause of 
the Constitution is no exception to the general doctrine that un- 
limited power has no place in American governmental institutions 
and that there are rights of liberty and property that are secure 
against hostile legislative action. In the opinion of this court the 
enactment in question is not a regulation of commerce, within the 
proper meaning of these words, as used in the commerce clause of the 
Constitution, and therefore not within the power granted by that 
clause. From every point of view from which we have been able to 
approach the question the unreasonableness and consequent invalidity 
of this so-called ‘commodities clause’ is apparent. It invades the rights 
of the State by striking down the liberty, hitherto innocently enjoyed 
by its citizens under the laws and usage of the Commonwealth, to 
engage in interstate commerce to the fullest extent as to all harmless 
articles whether owned or not owned by the carrier, and deprives 
of their property these defendants contrary to the letter and spirit of 
the Fifth Amendment to the Constitution.” 





As the platforms of both the Republican and the Democratic 
parties, as formulated by the respective national conventions recently 
held, deal with the subject of the issuance by the federal courts of 
injunctions in industrial disputes, the question is bound to be freely 
discussed during the present campaign. The subject to the average 
lay mind is, more or less, clouded, and to many lawyers is none too 
clear. A plain, simple statement, therefore, of the origin and use of 
injunctions in such cases is especially relevant at this time. The 
articles reproduced elsewhere in this number, written by Frederick 
Dwight, a practising lawyer of New York, and by Judge Jacob Trieber, 
of the United States District Court for the Eastern District of Ar- 
kansas, will be found to state the basic principles in clear and con- 
cise language and to present the subject stripped of all political clap- 
trap about the abuse of individual rights. A point alluded to by Judge 
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Trieber, which we do not remember to have seen pointed out before, 
is that fewer cases in which injunctions had been granted have been 
reversed for error than judgments in any other branch of jurisprud- 
ence. The full statistics in the matter would be interesting and illum- 
inating. 





While much has been said and written about the law's delays 
and the facilitating the obtaining of justice at first hand and in the 
appellate tribunals, one matter which not only takes up unnecessarily 
the time of the courts, especially the equity courts, but that of lawyers 
as well, deserves attention. The matter referred to is that of making 
unnecessary motions and applying for unnecessary orders. While 
these unnecessary motions and orders may serve a questionable useful 
purpose for the lawyers making them, in that they increase the taxed 
bill of costs by a few dollars and allow a charge against the client, 
they do a lot of harm by delaying the hearing and adjudication of mo- 
tions and orders really proper and necessary, require the presence of 
the opposing attorney unnecessarily, and encumber up the record 
rooms of the courts to no good end. Many of these applications are 
not strongly opposed, because opposing counsel, although obliged to 
be present or represented, know that no harm can come to the in- 
terests represented by them by the granting of the motion or order. 
A deterrent, however, should be provided and the most efficacious one 
would be to impose a special motion fee of from ten to twenty-five 
dollars against the party guilty and in favor of the one thus brought 
unnecessarily into court. 





A shipment of beer into a city has just been held by Judge 
Thomas G. Jones, of the United States Court in Alabama, to be an 
interstate shipment until it reaches the purchaser. The Lemp Brew- 
ing Company had made a shipment from out the State into the city 
of Birmingham, Alabama, which was held up at the express office, 
the City Judge holding that the interstate haul ended at the station 
and that it was unlawful to deliver it by transfer wagon to the place 
of business of the consignee. Judge Jones holds that such is not the 
case and that the transfer company, as well as the express company, 
is an agency of interstate commerce. 





One who sells carriages to another under contract that they shall 
be paid for on delivery is held, in Frech v. Lewis (Pa.) 11 L.R.A.(N.S.) 
948, to lose his right to maintain replevin for them in case payment 
is not made, where for two and one-half months he seeks to secure 
payment without asserting his right to the property. 





The purchaser, at judicial sale, of a tract of land inaccessible 
from the public highway except along a private way theretofore 
opened for its benefit by the former owner, through adjace:* lands 
owned by him, is held, in Proudfoot v. Saffle (W. Va.) 12 L.R.A.(N. 
S.) 482, to be entitled to use the private way as an outlet to the 
public road. 
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THE ORIGIN AND USE OF INJUNCTIONS. 


[The practice of the courts with respect to the use of injunctions is a prominent topic in the plat- 
forms of all the political parties. As the subject is one not thoroughly understood by many persons out- 
side of the legal profession, we now reprint the following explanatory articles, one from Judge 

Jacob Trieber, of the United States District Court for the Eastern District of Arkansas, and the other 

from Mr. Frederick Dwight, an attorney practicing in New York. We are confident that they will as- 

sist many in reaching sound conclusions upon this important question.— EDITOR. ] 

The newly adopted platforms of the two great political parties 
contain declarations upon the subject of “injunctions,” the Republican 
asserting that the rules relating to their issuance in Federal courts 
should be more accurately defined, the Democratic demanding first 
that they be not permitted in “industrial disputes” when they would 
not be granted otherwise, and second that violations, unless committed 
in the presence of the court, should be triable by jury.* 

()f course, the matter is primarily a legal one. But being brought 
into prominence at this time, it becomes of interest to all voters to 
ascertain what the question means. 

Our system of law is divided into two parts, “law” and “equity,” 
injunctions being among the remedies belonging to the second branch. 
The origin of equity as a system is lost in obscurity, but it can be 
said that centuries ago in England a case would arise occasionally in 
which one man would have a distinct grievance against another, but 
for some reason no existing court could afford him relief. In this ex- 
tremity he would resort to the King, who would then turn the matter 
over to a semi-religious officer known as the Chancellor, the “Keeper 
of the King’s Conscience.” The Chancellor would then investigate, 
and, if the facts seemed to warrant, would order the person com- 
plained against to do justice to the petitioner. 

'n the course of time this occasional and ill-defined power crys- 
tallized into the Court of Chancery, and its powers became known 
as euity. The object was and is to supplement the law courts, af- 
fording relief which they are unable to give. The primary tribunal 
is the law court, and a person must seek a remedy there if there is 
one: so to this day it is an essential allegation in an action in equity 
that there is no adequate remedy at law. 

\ very simple illustration will serve to show the difference be- 
tween the scope of law and equity as far as we are concerned with it 
now. If there is a fine tree in front of A’s place, and B, his neighbor, 
declares he intends to cut it down because it interferes with his view, 
A can stand under the tree with a shotgun or threaten to sue B for 
damages at law if he touches it. That is all he can do. And the first 
is in general unlawful. If B thinks the threat means nothing or be- 
lieves that the court will say he had a right to destroy the tree, he 


*The following are the provisions of the two platforms: 

Republican Platform. “We believe, however, that the rules of procedure in the Federal courts 
with respect to the issuance of the writ of injunction should be more accurately defined by statute, 
and that no injunction or temp rary restraining order should be issued without notice except where 
irreparable injury would result from delay, in which case a speedy hearing thereafter should be 


ranted.” 
. Democratic Platform. ‘‘Experience has proved the necessity of a modification of the present law 
relating to injunctions and we reiterate the pledge of our National platforms of 1896 and 1904 in favor 
of tie measure which passed the United States Senate in 1896, but which a Republican Congress has 
ever «ince refused to enact; relating to contempts in Federal courts and providing for trial by jury in 


cases of indirect contempt. ; 
By me wy of judicial practice have arisen, especially in connection with industrial disputes. We 
deem that the parties to all judicial proceedings shou!d be treated with rigid impartiality and that in- 


junetions should not be issued in any cases in which injunctions would not issue if no industrial dis- 
pute were involved.’ 
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may proceed to cut it down. A sues him in a law court, it is decided 
that he has been damaged to the extent of $100, and the court directs 
a public officer, the sheriff, to get $100 of B’s and hand it to A. If 
the sheriff is unable to find any money or other property of B, the 
court is helpless. It has done all that it could. Besides, even if he 
did find enough, A does not want his neighbor’s money. He wants 
the tree, which had stood for more than a generation before his house. 

In other words, in such a case the remedy offered by law is 
wholly inadequate. A preventive is needed. Such a procedure as a 
private armed guard is usually not countenanced in civilized com- 
muities. What is the next best thing? It is a resort to a court of 
equity which will issue an order, called an injunction, commanding B 
to keep his hands off the tree, under pain of punishment. In other 
words, it substitutes the threat of a powerful court for A’s personal 
warning. That is all it does. A court of equity has no way of com- 
pelling B to obey the injunction. If he chooses to disregard the 
warning he is at liberty to do so. But in that event he is subjecting 
himself to a double liability. A may still sue him for damages at law 
and the court of equity may arrest him and fine or imprison him for 
his “contempt” in disobeying its order. This it can do swiftly and 
sharply and thoroughly. And the very definite prospect of such a 
punishment is naturally far more of a deterrent than the threats of A 
to bring suit at law. 

Thus a very striking advantage of an injunction may be seen at 
once. It puts down “in black and white” just what B must or must 
not do with reference to the matter covered by the injunction. In 
the illustration, until B has actually cut down the tree and has been 
sued by A and has had judgment entered against him, no one knows 
whether the court will hold him liable or say he acted within his rights. 
But if a court of equity has previously ordered him not to destroy 
the tree, all doubt is removed and his duties are clear. 

Injunctions from time immemorial have been asked for and ob- 
tained in an infinite variety of matters. They have forbidden chemical 
or paper works from polluting streams, one man from infringing an- 
other's patent, and even, in Texas, one has directed a man not to 
alienate the affections of his neighbor’s wife! 

In 1868, during a strike in England, the members of the labor 

union involved were ordered by an injunction of the equity court not 
to issue certain placards, requesting “all well-wishers of the union” 
to keep away from the employer’s offices. This established a pre- 
cedent for the issuance of injunctions in labor disputes—a practice 
which was soon adopted in this country, where it spread more rapidly 
than in England, especially as employed by the Federal courts. 
_ The reason is evident enough. Strikes as a rule display as prom- 
inent characteristics, first, a tendency on the part of the strikers to 
resort to violence, and secondly, a development of local sympathy 
with the strikers. Under such circumstances it is difficult for those 
against whom the strike is directed to prevent great and unlawful 
interference with their business and property. 

Twenty-five years ago the only way for American operators to 
deal with such matters was to hire private detectives, a device similar 
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to that of A in the illustration standing guard at the tree with a shot- 
gun. But since that time more peaceable and orderly procedure 
of an appeal to the court of equity has become the rule. That tribunal 
issues its order or injunction, directed to the strikers and their leaders, 
forbidding them to interfere with the property or operations of their 
former employers. Sometimes these orders have gone too far and 
judges have exceeded their powers in the issuance. Thus, in a well- 
known case* a court forbade employees of a railroad to leave in a body, 
or, in other words, to strike. But this decision was promptly reversed 
by the higher court, which said that men have a perfect right to strike 
and leave employment individually or in a body whenever they wish 
to do so. And this is now settled—that men cannot be ordered by a 
court of equity not to strike. To illustrate what the court may do, 
we may refer briefly to an injunction which, to the ordinary person, 
will probably not seem unreasonable, but which has, nevertheless, 
been attacked bitterly by those who now desire to curtail the courts’ 
power. It was the order granted in 1897 by Judge Jackson, of the 
United States Court, to the Monongah Coal and Coke Company, of 
West Virginia, against Debs and his followers (striking employees). 
It was designed, so it read, to prohibit the defendants from “in any 
wise interfering with the management, operation or conducting of said 
mines by their owners or those operating them, either by menaces, 
threats or any character of intimidation used to prevent the employees 
of said mines from going to or from said mines. Accordingly, the de- 
fendants were ordered not to (a) go on the coal company’s property 
for the purpose of interfering with or intimidating employees or hold- 
ing meetings on said property; (b) nor to assemble on roads from 
the mines to the miners’ houses along which the miners had to pass, 
and interfere with them by threats, menaces or intimidation. It is 
difficult to see in what respect such an order deprived the strikers of 
any rights they should have enjoyed. 

In 1895 the celebrated Debs case was decided by the Supreme 
Court of the United States.* An injunction had been issued com- 
manding the leaders and members of labor unions not to interfere in 
any way with trains running out of Chicago and bearing United States 
mail. This order had been provoked by the frightful confusion caused 
by the unions’ attempt to prevent the operation of all roads using Pull- 
man Company cars, with which company the unions were quarreling. 
Debs and other labor leaders were afterward arrested for “contempt 
of court” in disregarding this injunction and sentenced to brief terms 
in jail. Before the Supreme Court the counsel for the accused men 
employed, as one argument for cancelling the injunction, the curious 
suggestion that the United States Government had power to order out 
troops to prevent any disorder and that was enough. The equity 
court, they said, should not be permitted in addition to issue orders. 
The prompt reply to this was that while the government might, indeed, 
have met violence with bullets and bloodshed, it was certainly far 
more civilized and humane to bring about the same results, if possible, 
merely by the issuance of a paper signed by a court of equity. As to 
*F. L. and J. Co. ve. N. P. R. R. Co., 60 Fed. 808. 

* 158 U. 8. 564. 
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the effectiveness of the procedure as compared with a resort to force, 
the following evidence may be given without further comment. It 
is quoted by the court in the Debs case, from the testimony of one 
of the strike leaders before the United States Strike Commission in 
1894: “As soon as the employees found that we were arrested and 
taken from the scene of action,” he said, “they became demoralized 
and that ended the strike. It was not the soldiers that ended the 
strike. It was not the old brotherhoods that ended the strike. It was 
simply the United States courts that ended the strike.” 

Generally speaking, then, at the present time United States courts 
in “industrial disputes” or strikes will, under proper circumstances, 
issue injunctions forbidding (a) acts of violence by the strikers which 
injure or threaten to injure property belonging to those against whom 
the strike is directed; and (b) assemblages of the strikers when they 
are held, not for the purpose of helping one another, but to injure 
their former employers or intimidate the workmen. 

We may now consider briefly the changes proposed by the two 
parties in the scope of this power. 

The Republican platform advocates a more accurate definition of 
the circumstances under which courts of equity may grant injunctions. 
At present there are practically only two rules for the guidance of the 
court. A person who asks for an injunction against some one else 
must show that the other is threatening to injure his property, and 
also, as was said in the beginning, that even if he recovered damages 
at law after the injuries, he would not be fairly compensated. Beyond 
these the court may use its discretion. The platform’s suggestion is 
that Congress point out to the courts more clearly just when they 
should and when they should not act, although many will think that 
a judge of a United States court is as capable as the legislators of 
determining such questions. 

The other Republican suggestion is that no “temporary” injunc- 
tion should issue without previously letting the persons enjoined 
know about it and giving them a chance to urge the court not to 
make the order, unless “irreparable injury” would result from the 
delay, and that a speedy hearing thereafter should be granted. A 
Federal statute already provides for all of this except the last clause. 
That, however, may require a word of explanation, as follows: If 
a man wants to obtain an injunction against some one else, he notifies 
the other and both appear before the court on a certain day to argue 
for and against the proposition. Of course, this takes time, and if, as 
in the illustration of the tree, the threatened act would require only 
a few minutes, it might be all over before A could get B before the 
court. In such extreme cases the court, on A’s application alone, can 
issue a “temporary restraining order,” ordering B not to touch the 
tree until the day when both are to appear in court. At that later hear- 
ing the order is either made “permanent,” as A wants, or is cancelled if 
B manages to show that he was justified in preparing to cut down 
the tree. It seems only fair that this day for hearing the other side 
should follow as soon as possible, as the Republican suggestion is. 
There have been instances where courts have allowed several months 
to elapse between signing “temporary orders” and hearing what those 
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who were restrained had to say. Whether this provision should take 
the form of legislation or merely be recommended to the judges is 
a matter on which men may differ. 

_ The Democratic platform is more radical. It makes two demands. 
lirst, that if a man is arrested for disobeying an injunction, the ques- 
tion whether he really did violate it shall be determined by a jury and 
not by the judge who granted the order, unless the judge himself 
actually saw the violation. This is like saying that if a man forbade 
his son to go swimming, and the boy arrived home with wet hair, the 
father should not be allowed to ask him if he had been in the water, 
but a committee of neighbors would have to determine the fact. Then, 
perhaps, parental discipline might be invoked. Such a suggestion 
implies that courts would be prejudiced and is a reflection upon them. 
!t would abolish the admirably swift and simple procedure now pos- 
sible, and substitute the tedium of a jury trial. Moreover, it would be 
the destruction of a right which has existed in the courts unquestioned 
since the time of Magna Carta. It is wholly improper and would prac- 
tically destroy the efficiency of the injunctive power. 

The second Democratic demand is that an injunction should be 
granted in the case of a strike when it would not be if no strike were 
in progress. The answer to this is that no distinction exists now. The 
only point is that strikes give rise to conditions which seldom or never 
arise under other circumstances. [or example, a court would not 
usually issue an injunction forbidding one man to loiter on the street. 
His act is harmless. But when an organized body of strikers occupy 
a thoroughfare for the purpose of waylaying and intimidating work- 
men on their way to or from their places of employment, a very dif- 
ferent case is presented. If similar assemblages took place, although 
no strike were in progress, the court would doubtless enjoin them in 
the same manner. But, generally speaking, they always occur as ac- 
companiments of industrial disturbances. That is all there is to the 
matter. 

There is no better way of concluding this brief summary of the 
scope of a venerable and salutary power and the present political 
attitude toward it than to quote a few words of one of our most 
experienced and distinguished jurists. Mr. Justice Brewer, of the 
Supreme Court, is reported to have said, very recently: “There never 
was a time in the history of the nation when the full restraining power 
of the equity court was of so much importance to the nation. To 
restrict the restraining power of the court is a step backward toward 
barbarism instead of a step forward to higher civilization. Courts 
make mistakes in the granting of injunctions; so do they in other 
judicial action. . . . The restraining power of the court of equity 

sar ne . —te. so 
should be enlarged and not diminished.”—Frederick Dwight in N. Y. In- 
dependent. 





The power of a municipality to prohibit by ordinance the keep- 
ing of “card tables” for sale in a place of business, or to make it 
unlawful to permit card playing under any and all circumstances “in 
any place of business or adjacent thereto,” is denied in Re Sapp 
(Neb.) 12 L.R.A.(N.S.) 441. 
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INJUNCTIONS AND THE JUDIOIARY. 


There has been so much said of late about government by injunc- 
tion that a brief explanation of the subject may not be out of place. 

Ever since courts of equity have been established for the purpose 
of granting relief which the common law courts were unable to grant, 
owing to the rigid forms governing them, injunctions have been fav- 
orite methods to prevent an irreparable injury. As courts of equity 
will never assume jurisdiction of a cause if there can be compiete 
and adequate relief granted by a law court, unless it is to prevent a 
multiplicity of suits, which in a court of equity can be determined 
in one action, it follows as of course that no injunction is ever granted 
unless it is clearly shown that not only will the party applying for 
the writ suffer great injury, but that it is of such a nature that an 
action for damages or any other suit in a law court cannot afford com- 
plete or adequate relief. The writ of injunction is a command from a 
court of equity to the persons named therein to abstain from doing 
certain acts therein described. Injunctions are temporary or perma- 
nent, and there are also temporary restraining orders. A permanent 
injunction is when it is granted at the final hearing of 
the cause, and is a final decree. A temporary injunction 
is one granted before the final hearing, but after a_ hearing 
before the court or a judge thereof, with full opportunity to all parties 
to the suit to introduce evidence and be heard. The object of the 
temporary injunction is to retain the status quo and prevent acts 
which could probably not be undone thereafter, and is to remain only 
in force until there is a final trial, when it is either dissolved, if im- 
properly granted, or made permanent if the law and the evidence 
require it. If dissolved, the parties enjoined are entitled to recover 
from the plaintiffs all damages sustained by reason of the granting 
of the temporary injunction. In order to insure the payment of these 
damages, the plaintiff is required, before the temporary injunction, 
after it has been granted, becomes effective, to execute a bond in such 
sum as the court or judge granting it directs. 

The temporary restraining order, the effect of which is practically 
the same as that of a temporary injunction, is usually issued without 
notice to the defendant, upon the allegations of the petition and 
ex parte proofs, and is to remain only in effect until a hearing after 
notice and opportunity to offer proofs can be had on the application 
for the temporary injunction. Such temporary restraining orders are 
only granted in extreme cases, when it is clearly shown that unless 
immediate action is had great and irreparable injury is likely to be 
suffered. They are usually granted when it is shown that property 
rights are about to be destroyed, and the losses are of a nature that 
an award of damages would not be an adequate compensation for the 
threatened injury, or if the defendants are hopelessly insolvent, and 
for this reason a judgment for the damages sustained would be value- 
less. The former cases most frequently arise where the property 
threatened has a special value over and above its intrinsic value: the 
latter in cases of strikes and threatened destruction of property by 
men of no means, so that a judgment against them for the value of 
the business or property destroyed would be uncollectible. As most 
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of the attacks on injunctions are directed against those granted by the 
national courts, | shall confine this article to them. As judges are no 
more infallible than other men, some, no doubt, at times erroneously 
grant temporary or permanent injunctions not warranted by law, just 
as errors are committed in the trials of all other causes, including those 
involving life or liberty. Such errors can only be corrected by appeal to 
an appellate tribunal, which ordinarily can only be taken after the final 
hearing in the trial court. As the granting of a temporary injunction 
is interlocutory, and not final, an erroneous grant of the writ may 
cause great mischief if a dissolution thereof cannot be had within a 
reasonable time. To remedy this, Congress has, by special act, pro- 
vided that an order granting a temporary injunction or a refusal to 
dissolve such an injunction shall not only be appealable at once, 
without awaiting the final decree, but that such an appeal shall have 
precedence over other appeals in the appellate court, provided the 
appeal is taken within thirty days. Thus, by the exercise of proper 
diligence, a final decision can be obtained from the appellate tri- 
bunal within a short time, not exceeding six months, and perhaps 
sooner. This privilege is only granted to the party enjoined, as the 
refusal to grant a temporary injunction is not appealable until there 
has been a final disposition of the cause in the trial court. 

As the injunction acts only on the person, its effectiveness depends 
solely upon obedience to the mandate of the court. For this reason 
disobedience is treated as in all other cases as a contempt of court, 
subject to such punishment as, in the opinion of the court, will secure 
obedience. The usual procedure is for the court, upon being advised 
by a petition under oath that the injunction has been violated, to 
issue a rule on the party, informing him of the charge and requiring 
him to show cause at a time specified why he should not be punished 
for the contempt. There is then a hearing before the court, with full 
opportunity to all parties to introduce evidence, and if the court finds 
from the evidence that there has been a wilful violation of the in- 
junction, such punishment is inflicted as the court deems proper 
under the circumstances and will secure compliance with its judgment. 

The order in such contempt proceedings is subject to review by 
an appellate court, or a discharge from imprisonment may be sought 
by means of a writ of habeas corpus, and if found that the evidence 
did not warrant a finding of guilty of contempt, or that the injunction 
was improperly granted, the defendant is discharged. Such punish- 
ments for contempt are resorted to in many proceedings other than 
those for injunctions. A refusal to convey property, or pay over 
moneys, when directed by a decree of the court, are treated as con- 
tempts, nor is this process limited to courts of equity. All courts 
possess that power. Thus, disobedience to the commands of a writ 
of mandamus issued by a law court, to a subpoena for a witness, to 
a summons to one selected as a juror, resistance to process of a court, 
are all treated in the same manner. The fact that the acts of the 
party may also be punishable by a criminal proceeding does not 
deprive the civil court, whether a common law or equity court, of its 
power to enforce compliance with its order by the summary process 
of contempt proceedings. This power is inherent in every court and 
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has existed and been exercised ever since courts have existed in Anglo- 
Saxon countries. 

As the main object of proceedings for injunctions is to obtain 
speedy relief, instant compliance alone will secure it. For this reason, 
proceedings for contempt must necessarily be had at once, else the 
object of the suit will be defeated. If a railway company is about to 
build its road over the private property of a citizen without his con- 
sent or without having acquired the right to do so by condemnation 
proceedings, as prescribed by law, only an injunction or restraining 
order, granted immediately, will protect him in the enjoyment of the 
right guaranteed to him by our constitutions, that no person shall 
be deprived of his property without due process of law, and unless 
the courts possess the power to enforce obedience, its orders will be 
valueless. The same rule applies to all other proceedings. The 
refusal of a witness to appear in court in obedience to a subpoena 
may result in defeating the ends of justice. A refusal to convey 
property, the title to which, it is decreed by the court, is held by the 
defendant fraudulently, it having been purchased with _plaintiff’s 
money and for him, can defeat the decree of the court unless he can 
be coerced by the court to comply with its order, and the most effec- 
tive way of securing compliance is by directing him to be imprisoned 
until he complies. A refusal to produce books at a trial, in obedience 
to an order of the court, is punished in that manner, and so are hun- 
dreds of other cases, which it is unnecessary to mention. This pun- 
ishment is not only for the protection of litigants, but to maintain 
the dignity of the courts. How can respect for the judgments of the 
courts be obtained if the means of enforcing them are taken from 
them? 

Should this power be taken from them and submitted to trial by 
jury? To do so would not only defeat in many instances the ends of 
justice, but would in effect make the jury the appellate tribunal of 
the acts of the court. To submit the question to a trial by jury would 
cause delays, which, as has been shown, would defeat the main object 
of the suit, especially as jury verdicts must be unanimous. One 
obstinate or corrupt juror can prevent a verdict, and until there is a 
final verdict, the parties could continue violating or disregarding the 
injunction. Jurors may decline to accept as the law the charge of 
the court, as is frequently done in trials of criminals, and thus prac- 
tically vacate injunctions lawfully granted, for a verdict of not guilty 
would be final and not subject to review by any court. 

That some judges have erred in granting temporary injunctions 
is no more reason to do away with the writ than to deprive them of 
trying men charged with the crime of murder, as there are thousands 
of instances in which judgments of conviction for murder have been 
set aside by appellate tribunals for errors committed by the trial judge. 
If a judge is corrupt or not sufficiently learned in the law the Consti- 
tution provides a remedy for his removal, but a careful examination 
of the reports of the courts of last resort will show that fewer cases 
in which injunctions had been granted have been reversed for error 
than judgments in any other branch of jurisprudence. In my opinion, 
the safety of the citizen in injunction proceedings under existing laws 
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is not endangered as long as there is an intelligent, learned, honest 
and fearless judiciary. Such a judiciary is the safety of the republic 
and all its citizens, the highest as well as the humblest—Hon. Jacob 
Trieber in N. Y. Independent. 
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en delivered before the recent meeting of the Virginia Bar Association by Hon. William H. 
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The chief reason why the State devotes so much time and effort 
to the administration of justice is to promote the cause of peace and 
tranquility in the community. Speaking theoretically and ideally, of 
course Our aim is to secure equal and exact justice; but practically 
the object sought is peace. 

The most recent instance of this was set forth most succinctly and 
forcibly in the able report of Governor Montague as to the progress 
in the establishment of a permanent tribunal at The Hague to settle 
international difficulties. While in theory this is to secure exact 
justice between the nations, practically its purpose is to avoid war. 

In a republic like ours, under popular control, with the dual form 
of government between the States and the United States, politico- 
legal questions which might tend to bring on conflict between parties 
and factions among the people were, first, the distribution of power 
under the federal Constitution between the national government and 
the state governments; second, the division between the executive, 
the legislative, and the judicial branches of the government; and, 
third, the limitations upon governmental action either through the 
national government or the State government, in respect to the rights 
of individuals. Under our fundamental compact and its subsequent 
construction by the judicial branch there was introduced a new and 
most effective instrument for the promotion of the peaceable settle- 
ment of these great governmental political controversies. The de- 
cisions in the cases of Marbury v. Madison and Cohen v. Virginia, 
which in their personal aspect took on the phase of a fundamental 
difference of opinion between two great Virginians, established the 
principle in this country, which has never been departed from, that 
the ultimate arbiter in respect to such great political and legal issues 
was and is the Supreme Court of the United States. It is true that 
this unique feature did not save us from the greatest civil war of 
modern times; but no one at all familiar with the history of the 
country can deny that this function of the Supreme Court of the 
United States and a similar one within the sphere of their jurisdiction 
of the Supreme Courts of the States ultimately to decide upon the 
limitations of legislative and executive power have greatly contrib- 
uted to the peace and tranquility of our community. This peculiar 
power of courts with us has carried their usefulness for the peaceful 
settlement of controversies beyond anything attempted in other coun- 
tries. Of course, the exercise of this power must rest on the existence 
of a written constitution. Without it there would be no‘guide for the 
courts except indefinite traditions that could hardly be made the basis 
for judicial decision. The power of the courts to declare invalid laws 
of the Legislature we know was not adopted without very bitter 





270 THE NEW JERSBY LAW JOURNAL. 


opposition; but I think the controversy was settled now so long ago 
that we generally agree that it has much contributed to the smooth 
working of our Constitution and to the supremacy of law and order 
in our community, and offers great advantages over the methods of 
settling a similar class of questions in other countries. 

While we may properly felicitate ourselves on this widened func- 
tion of our courts, enabling us to avoid less peaceable methods of set- 
tling important politico-legal questions, have we the right to say 
that our present administration of justice generally insures continued 
popular satisfaction with its results? I think not. It may be true 
that down to the present time it has supplied a means of settling con- 
troversies between individuals and of bringing to punishment those 
who offend against the criminal laws sufficient to prevent a general 
disturbance of the peace and to keep the dissatisfied from violent 
manifestation against the government and our present social system. 

There are, however, abundant evidences that the prosecution 
of criminals has not been certain and thorough to the point of pre- 
venting popular protest. The existence of lynching in many parts 
of the country is directly traceable to this lack of uniformity and 
thoroughness in the enforcement of our criminal laws. This is a 
defect which must be remedied or it will ultimately destroy the re- 
public. 

I shall not delay you this morning, however, with a discussion 
as to the reforms which ought to be adopted in the criminal branch 
of our jurisprudence. I have attempted this in an address on another 
occasion. I wish to confine myself to the delays and inequalities in 
the administration of justice in controversies between private per- 
sons, including, of course, corporations. 

The present is a time when all our institutions are being sub- 
jected to close scrutiny with a view to the determination whether we 
have not now tried the institutions upon which modern society rests 
to the point of proving that some of them should be radically changed. 
The chief attack is on the institution of private property and is based 
upon the inequalities in the distribution of wealth and of human hap- 
piness that are apparent in our present system. As I have had oc- 
casion in other places to say frequently, I believe that among human 
institutions that of private property, next to personal liberty, has 
had most to do with the uplifting and the physical and moral im- 
provement of the whole human race, but that it is not inconsistent 
with the rights of private property to impose limitations upon its 
uses for unlawful purposes, and that this is the remedy for reform 
rather than the abolition of the institution itself. But this scrutiny 
of our institutions, this increasing disposition to try experiments, to 
see whether there is not some method by which human happiness 
may be more equally distributed than it is, ought to make those of 
us who really believe in our institutions as essential to further progress 
anxious to remove real and just grounds for criticism in our present 
system. 

I venture to think that one evil which has not attracted the at- 
tention of the community at large, but which is likely to grow in 
importance, as the inequality between the poor and the rich in our 
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civilization is studied, is in the delays in the administration of justice 
between individuals. As between two wealthy corporations, or two 
wealthy individual litigants, where the subject-matter of the litiga- 
tion reaches to tens and hundreds of thousands of dollars, where each 
party litigant is able to pay the expenses of litigation, large fees to 
counsel, and to undergo for the time being the loss of interest on 
the capital involved, our present system, while not perfect, is not so 
far from proper results as to call for anxiety. The judges of the coun- 
try, both State and national, are good men. Venality in our judges 
is very rare, and while the standard of judicial ability may not 
always be as high as we should like to see it, the provisions for re; 
view and for free and impartial hearing are such as generally to give 
just final judgments. The inequality that exists in our present ad- 
ministration of justice, and that sooner or later is certain to rise and 
trouble us, and to call for popular condemnation and reform, is in the 
unequal burden which the delays and expenses of litigation under our 
system impose on the poor litigant. In some communities, | know, 
delays in litigation have induced merchants and commercial men to 
avoid courts altogether and to settle their controversies, by arbitra- 
tion, and to this extent the courts have been relieved; but such boards 
of arbitration are only possible as between those litigants that are 
members of the same commercial body, and are in a sense associates. 
They offer no relief to the litigant of little means who finds himself 
engaged in a controversy with a wealthy opponent, whether individual 
or corporation. 

The reform, if it is to come, must be reached through the im- 
provement in our judicial procedure. In the first place, the codes 
of procedure are generally much too elaborate. It is possible to 
have a code of procedure simple and effective. This is shown by the 
present procedure in the English courts, most of which is framed by 
rules of court. The code of the State of New York is staggering 
in the number of its sections. A similar defect exists in some civil 
law countries. The elaborate Spanish code of procedure that we 
found in the Philippines when he first went there could be used by 
a dilatory defendant to keep the plaintiff stamping in the vestibule 
of justice until time had made justice impossible. Every additional 
technicality, every additional rule of procedure adds to the expense 
of litigation. It is inevitable that with an elaborate code, the expense 
of a suit involving a small sum is in proportion far greater than that 
involving a large sum. Hence it results that cost of justice to the 
poor is always greater than it is to the rich, assuming that the poor 
are more often interested in small cases than the rich in large ones— 
a fairly reasonable assumption. 

I listened with much pleasure to the discussion yesterday in re- 
spect to the proposed amendment to your procedure in Virginia, and 
I was reminded of a discussion of the same subject by that great 
lawyer, Mr. James C. Carter, of New York. He was the leader of 
the opposition to the New York code, and had to meet Mr. David 
Dudley Field, who was its chief supporter. Mr. Carter impressed 
me with having, in that particular discussion the better side. He 
showed that under the Massachusetts procedure (which is, I fancy, 
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not unlike yours in Virginia, to wit, a retention of the common law 
forms of action, together with the division between law and equity, 
with modifications to dispense with the old technical niceties of com- 
mon law and equity pleading), the decisions on questions of practice 
and pleading in Massachusetts were not one-tenth of those arising 
under the code of New York, and his argument was a fairly strong 
one in support of the contention which | heard here yesterday, that 
it was better to retain the old system and avoid its evils by amend- 
ment than to attempt a complete reform. However, it is to be said 
that a study of the English system, consisting of a few general 
principles laid down in the practice act, and supplemented by rules 
of court to be adopted by the high court of judicature, has worked 
with great benefit to the litigant, and has secured much expedition 
in the settlement of controversies, and has practically eliminated the 
discussion of points of practice and pleading in the appeiate courts. 
My impression is that if the judges of the court of last resort were 
charged with the responsibility within general lines defined by the 
Legislature for providing a system in which the hearings on appeal 
should be as far as possible with respect to the merits and not with 
respect to procedure, and which should make for expedition, they are 
about as well qualified to do this as any body to whom the matter can 
be delegated. 

This system of delegating questions of procedure to courts has 
a precedent of long standing in the Supreme Court of the United 
States, for under the Federal statutes that court has to frame the rules 
of equity to govern procedure in equity in the Federal courts of first 
instance. I may say incidentally that with deference to that great 
court, it has not given particular attention to the simplification of 
equity procedure and to the speeding of litigation in Federal courts 
which might well be brought about by a radical change in the rules 
of equity prescribed by it. It may be and probably is the fact that 
under the constitutional provision Congress could not do away 
with the separation of law and equity cases as has been done in the 
codes of many of the States. I regret this because such a change 
makes for simplicity and expedition in the settlement of judicial con- 
troversies. It is clear, however, that the old equity practice could be 
greatly simplified. It has been done in England, and it ought to be 
done in the Federal courts. 

One reason for delay in the lower courts is the disposition o/ 
judges to wait an undue length of time in the writing of their opin- 
ions or judgments. I speak with confidence on this point, for I have 
been one of the sinners myself. In English courts the ordinary prac- 
tice is for the judge to deliver judgment immediately upon the close 
of the argument, and this is the practice that ought to be enforced 
as far as possible in our courts of first instance. It is almost of as 
much importance that the court of first instance should decide 
promptly as that it should decide right. If judges had to do so, thev 
would become much more attentive to the argument during its pre- 
sentation and much more likely on the whole to decide right when 
the evidence and arguments are fresh in their mind. In the Philip- 
pines we have adopted the system of refusing a judge his regular 
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monthly stipend unless he can file a certificate, with his receipt for 
his salary, in which he certifies on honor that he has disposed of all 
the business submitted to him within the previous sixty days. This 
has had a marvelously good effect in keeping the dockets of the court 
clear. 

It may be asserted as a general proposition, to which many 
Legislatures seem to be oblivious, that everything which tends to 
prolong or delay litigation between individuals, or between individuals 
and corporations, is a great advantage for that litigant who has the 
longer purse. The man whose all is involved in the decision of the 
lawsuit is much prejudiced in a fight through the courts, if his op- 
ponent is able, by reason of his means, to prolong the litigation and 
keep him for years out of what really belongs to him. The wealthy 
defendant can almost always secure a compromise or yielding of 
lawful rights because of the necessities of the poor plaintiff. Many 
people who give the subject hasty consideration regard the system 
of appeals, by which a suit can be brought in a justice of the peace 
court and carried through the other courts to the Supreme Court, as 
the acme of human wisdom. The question is asked: “Shall the poor 
man be denied the opportunity to have his case re-examined in the 
highest tribunal in the land?” Generally the argument has been suc- 
cessful. In truth, there is nothing which is so detrimental to the 
interests of the poor man as the right which, if given to him, must be 
given to the other and wealthier party, of carrying the litigation to 
the court of last resort, which generally means, two, three, and four 
years of litigation. Could any greater opportunity be put in the hands 
of powerful corporations to fight off just claims, to defeat, injure or 
modify the legal rights of poor litigants, than to hold these litigants 
off from what is their just due by a lawsuit for such a period, with 
all the legal expenses incident to such a controversy? Every change 
of procedure that limits the right of appeal works for the benefit in 
the end of the poor litigant and puts him more on an equality with a 
wealthy opponent. It is probably true that the disposition of the liti- 
gation in the end is more likely to be just when three tribunals have 
passed upon it than when only one or two have settled it; but the in- 
justice which meantime has been done by the delay to the party orig- 
inally entitled to the judgment generally exceeds the advantage that 
he has had in ultimately winning the case. Generally in every system 
of courts there is a court of first instance, an intermediate court of 
appeals and a court of last resort. The court of first instance and 
the intermediate appellate court should be for the purpose of finally 
disposing in a just and prompt way of all controversies between 
litigants. So far as the litigant is concerned, one appeal is all that he 
should be entitled to. The community at large is not interested in 
his having more than one. The function of the court of last resort 
should not primarily be for the purpose of securing a second review 
or appeal to the particular litigants whose case is carried to that 
court. It is true that the court can only act in concrete cases between 
particular litigants, and so incidentally it does furnish another review 
to the litigants, in that case; but the real reason for granting the re- 
view should be to enable the Supreme Court to lay down general 
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principles of law for the benefit and guidance of the community at 
large. Therefore, the appellate jurisdiction of the court of last resort 
should be limited to those cases which are typical and which give 
to it in its judgment an opportunity to cover the whole field of the 
law. This may be done by limiting the cases within its cognizance 
to those involving a large sum of money, or to the construction of 
the Constitution of the United States, or the States, or their statutes. 
The great body of the litigation which it is important to dispose of, 
to end the particular controversies, should be confined to the courts 
of first instance and the intermediate appellate courts. It is better 
that the cases be all decided promptly, even if a few are wrongly 
decided. 

In our Supreme Courts the business is disposed of with perhaps as 
great promptness as is consistent with the purpose of their jurisdic- 
tion. The criticism that courts of last resort are too much given to 
technicality has, I believe, some merit in it. Codes might be drawn, 
however, giving the courts of review more discretion in this matter 
than they now have by requiring the party complaining of an error 
in the trial court to show affirmatively that the result would have 
been different if the error had not been committed. The difference in 
importance between an error in the hurly-burly of the actual trial and 
in the calm of a court of review under the urgent argument of counsel 
for plaintiff in error and the microscopic vision of an analytical but 
technical mind on the Supreme Bench is very great. 

The complaints that the courts are made for the rich and not for 
the poor have no foundation in fact in the attitude of the courts upon 
the merits of any controversy which may come before them, for the 
judges of this country are as free from prejudice in this respect as it 
is possible to be. But the inevitable effect of the delays incident to 
the machinery now required in the settlement of controversies in judi- 
cial tribunals is to oppress and put at a disadvantage the poor litigant 
and give great advantage to his wealthy opponent. I do not mean 
to say that it is possible, humanly speaking, to put them on an exact 
equality in regard to litigation; but it is certainly possible to reduce 
greatly the disadvantage under which the man of little means labors 
in vindicating or defending his rights in court under the existing 
system, and courts and legislatures could devote themselves to no 
higher purpose than the elimination from the present system of those 
of its provisions which tend to prolong the time in which judicial con- 
troversies are disposed of. The shortening of the time will reduce 
the expense because, first, the fees of the lawyers must be less if 
the time taken is not so great; second, the incidental court fees and 
costs would be less. 

Again, I believe that a great reform might be effected, certainly 
in the Federal courts, and I think too in the State courts, by a man- 
datory reduction of the court costs and fees. In the interest of public 
economy we have generally adopted a fee system by which the officers 
of the courts are paid. Human nature has operated as it might 
have been expected to operate, and the court officers, the clerk and 
the marshal, have not failed, especially in the Federal courts, to 
make the litigation as expensive as possible, with a view to making 
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certain the earning of a sufficient amount to pay their salaries. The 
compensation of the officers of the court and the fees charged ought 
to be entirely separate considerations. The losses which the gov- 
ernment may have to suffer through the lack of energy in the col- 
lection of costs and fees should be remedied in some other way. The 
salaries of the court officers should be fixed and should be paid out 
of the treasury of the county, state or national government, as the 
case may be, and fees should be reduced to as low a figure as pos- 
sible consistent with a reasonable discouragement of groundless and 
unnecessary litigation. I believe it is sufficiently in the interest 
of the public at large to promote equality between litigants, to take 
upon the government much more than has already been done the 
burden of private litigation. What I have said has peculiar appli- 
cation to the Federal courts. The feeling with respect to their juris- 
diction has been that limited as it is now to cases involving not less 
than $2000, the litigation must of course be between men better 
able to undergo its expense than in causes involving a less amount, 
and therefore that high fees and costs are not so objectionable in 
those courts as in the State courts. I think this has been a very 
unfortunate view and has been one of the several grounds for cre- 
ating the prejudice that has undoubtedly existed in popular esti- 
mation against the Federal courts as rich men’s courts. In those 
courts suits for damages for personal injury, of which many are 
there by removal of defendant, are generally brought by poor persons. 
Then the expense of litigation in patent cases is almost prohibitive 
for a poor inventor. It forces him into contracts that largely deprive 
him of the benefit of his invention. In respect to patent cases much 
might be done by the Supreme courts reforming the equity procedure 
and the bill of costs. 

1 think another step in the direction of the dispatch litigation 
would be the requirement of higher qualifications for those judges 
who sit to hear the cases, involving a small pecuniary amount. The 
system by which the justices of the peace who have to do with 
smaller cases are nonprofessional men and not apt in the disposition 
of business is hardly a wise feature of the present system. The poor 
should have the benefit of as acute and able judges as the rich, and 
the money saved in the smaller salaries of the judges of the inferior 
courts is not an economy in the interest of the public. Under able, 
educated, and well-paid judges who understand the purpose of the 
law in creating them, I am quite sure that the people’s courts as they 
are called could be made much more effective than they are for the 
final settlement of controversies. 

Another method by which the irritation at the inequalities in 
our administration of justice may be reduced is by the introduction 
of a system for the settling of damage suits brought by employees 
against public service corporations through official arbitration and 
without resort to jury trials. Such a system is working in England, 
as I am informed. Under the statute, limitations are imposed upon 
the recovery of the employee or his representatives proportioned to 
his earning capacity. The hearing is prompt and the payment of 
the award equally prompt, and in this way a large mass of litigation 





276 THE NEW JERSEY LAW JOURNAL. 


that now blocks our courts would be taken out of our judicial tri- 
bunals and be settled with dispatch. Of course it would not be 
proper or possible to prevent the plaintiff litigant from resorting to 
a jury trial if he chooses, but I believe that the result would be very 
largely to reduce the character of such litigation. The truth is that 
these suits for damages for injuries to employees and passengers and 
to trespassers and licensees have grown to be such a very large part 
of the litigation in each court both in courts of first instance and in 
courts of appeal, and involve so much time because of the necessity 
for a jury trial, that they may be properly treated as a class and 
special statutory provision for their settlement by arbitration or 
otherwise be made. These are the cases which create most irritation 
against the courts among the poor. This is pecultarly true in such 
cases in the Federal courts. 

No one can have sat upon the Federal Bench as I did for eight 
or nine years and not realize how defective the administration of 
justice in these cases must have seemed to the defeated plaintiff, 
whether he was the legless or armless employee himself or his per- 
sonal representative. A non-resident railway corporation had re- 
moved the case which had been brought in the local court of the 


county in which the injured employee lived to the Federal court, © 


held, it may be, at a town forty or one hundred miles away. To this 
place at great expense the plaintiff was obliged to carry his witnesses. 
The case came on for trial, the evidence was produced, and under 
the strict Federal rule as to contrikutory negligence or as to non- 
liability for the negligence of fellow-servants, the judge was obliged 
to direct the jury to return a verdict for the defendant. Then the 
plaintiff's lawyer had to explain to him that if he had been able toe 
remain in the State court a different rule of liability of the company 
would have obtained and he would have recovered a verdict. How 
could a litigant thus defeated, after incurring the heavy expenses 
incident to litigation in the Federal court, with nothing to show for 
it, have any other feeling than that the Federal courts were instruments 
of injustice and not justice, and that they were organized to defend 
corporations and not to help the poor to their rights. I am glad to 
be able to say that under the Interstate Commerce Employers’ Lia- 
bility Act much of this occasion for bitterness against the Federal 
courts and their administration of justice will be removed, and I 
believe it would greatly add to the popular confidence in the Federal 
courts if a Federal statute were enacted by which under proper limi- 
tations official arbitration could be provided for settling the awards 
to employees so desiring in such cases as arise in the carrying on of 
interstate commerce. We cannot of course dispense with the jury 
system. It is that which makes the people a part of the administra- 
tion of justice and prevents the possibility of government oppression; 
but every means by which in civil cases litigants may be induced 
voluntarily to avoid the expense, delay, and burden of jurv trials 
ought to be encouraged, because in this way the general adminis- 
tration of justice can be greatly facilitated and the expense incident 
to delay in litigation can be greatly reduced. 

I listened with professional pride yesterday, as every lawyer 
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must have done, to the deserved encomiums which Senator Lindsay 
paid to the members of our profession and their willing sacrifices 
in every crisis in our country’s history. Certainly no one has a pro- 
founder admiration than I have for the important part which the 
members of our profession must play in making a permanent suc- 
cess of self-government. I venture to suggest, however, that in 
respect to these details of our profession, these technicalities out of 
which can grow real abuses, there is sometimes a disposition on the 
part of the member of our profession to treat litigants as made for 
the courts and the lawyers, and not the courts and lawyers as made 
for litigants. As it is lawyers who in judicial committees of the 
Legislature draft the codes of procedure, there is not as strong an 
impelling force as there ought to be to make the final disposition of 
cases as short as possible. 

There is a story among the traditions of our Ohio Bar that a Mr. 
Nash, who had written a book generally used to aid practitioners in 
Ohio before the adoption of the code of procedure in 1851, was very 
indignant at the enactment of that new measure, and he severely 
condemned it. He said that the code was a barbarous arrangement 
under which a suit could be brought against one man, judgment 
taken against another, and an execution issued upon that judgment 
against any good man in the State of Ohio. Now our profession 
is naturally conservative. It is our natural disposition to have things 
done in an orderly way and to believe that the way in which things 
have been done should not be departed from until we clearly see an 
opportunity for improvement. I do not object to this spirit. Espe- 
cially in this country, I think there will be progressive movements 
sufficient to prevent such conservatism from being a real obstruction 
to our general progress. I venture to think, however, that in the 
matter of procedure and in the adoption of special methods and sys- 
tems for the settling of classes of controversies we ought to be careful 
that this professional conservatism does not keep us, with the power 
that we necessarily exercise in respect to technical legal legislation, 
from adopting the reforms which are in the interest of equalizing the 
administration of justice as far as possible between the rich and the 


poor. 





IS BRIBEF-MAKING A LOST ART? 


A brief, as its name implies, should be short and concise. The 
lexicographers define it as “an epitome, a statement in few words, an 
abridgement of a client’s case, a statement of the heads or points of 
a law argument.” 

In England, the name is applied to the document furnished by 
the solicitor to the barrister to enable the latter to present the cause 
understandingly to the court. In the United States the word has 
come to have a more restricted meaning, and, especially as applied 
to appeal cases, it means the statement of law and fact filed for the 
information of the court and opposing counsel. “The grand rule to 
be observed in drawing briefs, consists in conciseness with per- 
spicuity.’? 

1. Tidd’s Practice, p. 174. 
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“A brief, in addition to an abbreviated statement of the case, 
should contain a summary of the points or questions involved, with 
a citation of the authorities relied on, and an argument based upon 
both which should be characterized by perspicuity and conciseness.’ 

The Supreme Court in 1872 amended Rule 21* stating the re- 
quisites of a brief filed in that court, and the rule has remained sub- 
stantially in that form until the present day. 

These requisites are: 

1. A concise abstract, or statement of the case, presenting suc- 
cinctly the questions involved, and the manner in which they are 
raised. 

2. An assignment of the errors relied upon, which, in cases 
brought up by writ of error, shall set out separately and specifically 
each error asserted and intended to be urged, and, in cases brought 
up by appeal the assignment shall state, as specifically as may be, in 
what respect the degree is alleged to be erroneous. 

3. <A brief of the argument, exhibiting a clear statement of the 
points of law or fact to be discussed, with reference to the pages of 
the record, and the authorities relied upon in support of each point. 

The Circuit Courts of Appeals and the Appellate Courts of the 
States have adopted similar rules. The key-note of every definition 
of a brief is brevity, abridgment, conciseness. 

The courts not only in their rules, but not infrequently in their 
Opinions, oral and written, have emphasized the importance of these 
characteristics and have directed, requested and almost implored 
counsel not to disregard them. ‘That+«hey have been disregarded to 
such an extent that a brief—namely a concise perspicuous statement 
of fact and law—is becoming a rara avis, cannot be gainsaid. 

The twentieth century lawyer, to paraphrase Bulwer Lytton’s 
language, seems to think that— 


In the lexicon of law, which fate reserves 
For courts and judges, there is no such word 
As—brief. 

Half a century ago, when the law was more of a science and less 
of a business than it is to-day, the lawyer took a personal pride in 
presenting to the court the best product of his brain which hard and 
conscientious labor could produce. He did not delegate this work to 
stenographers, clerks and office boys. He did not patronize law 
factories where briefs are quoted at so much per dozen with a liberal 
discount for cash. He sat alone in his library, often at night, and 
did not abandon his task until he had reduced the facts to their last 
analysis, stated the principal questions of law and had cited, one or 
perhaps two, leading authorities in support of those propositions 
which might be regarded as debatable. Occasionally there was a short 
quotation from a report or text-book, but generally the judges were 
expected to examine the authorities at fountain head. Those having 
an indirect bearing or based on doubtful premises were ruthlessly cast 
aside; it was the survival of the fittest. The single purpose of the 
brief was to put the court in possession of the salient features of the 
case in as few words as possible. The writer of the brief did not 





9. Anderson v. Neat, «8 Ind., 320. 
3. 14 Walluce, xi. 
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waste his time and energies in arguing inconsequential and technical 
exceptions. He knew that “judges are people,’ and that even the 
most careful and conscientious judge can hardly avoid being prejudiced 
against a case where the most trivial points as well as the most 
weighty are given the same prominence. 

A lTederal judge in one of the western circuits had before him 
a motion to dismiss a pleading. After listening to the first point, 
which was that the paper was not properly folioed, he surprised 
counsel by announcing: “The point is overruled and the motion is 
denied.” “But your Honor,” exclaimed the excited lawyer, “I have 
eight other points which I wish to resent.” “I think it will hardly 
be necessary,” replied the judge, “as I invariably deny a motion 
that begins that way.’’ Somewhat arbitrary and abrupt, no doubt, 
and yet, considered from the view point of common sense, there is 
much that may be urged in support of the judge’s position. It is, 
to say the least, quite possible that a lawyer who brings such trivial- 
ities to the attention of the court has no substantial grievance of 
which to complain. 

The brief of fifty years ago contained little that was counter- 
feit, it was the product of hard, intellectual labor, labor freely and 
enthusiastically bestowed, it was honest thought distilled and crystal- 
lized. Such a brief is before me as I write. It was used over a 
quarter of a century ago by one of the leaders of the bar of New 
York in arguing a cause before the Supreme Court of the United 
States which involved a large amount of money and several im- 
portant and novel questions. IJmprimis, it occupies but forty-seven 
printed pages. The writer of the brief did not assume, as is often the 
case to-day, that the court know by intuition the names of the 
parties, the character of the action and the result in the court below. 
He prefaced the brief with a short “preliminary statement” setting 
forth these facts. 

Next follows a “statement of the case” in which the testimony 
is sifted and condensed until the contents of a record containing over 
six hundred pages is clearly and succinctly stated in less than ten 
pages. 
The contention of the parties is then stated generally and the 
errors complained of are set out. No member of the court having 
read the first twelve pages could fail to appreciate the salient facts 
and the exact nature of the dispute regarding them. 

A lawyer who has never held a judicial office does not, I think, 
fully appreciate the importance of getting the principal facts ana 
the main contention between the parties firmly fixed at the outset 
in the mind of the court. When he has done this, his labor is half 
over. When he enters upon his argument, the judge is able to give 
him calm discriminating attention instead of hunting with nervous 
haste through the record to find out how the controversy arose. 

I recall hearing a cause argued before Judge Blatchford when 
he was circuit judge. The counsel for the complainant was one 
of those fuliginous debators, a breed not wholly extinct, who deem 
it wise to plunge directly into the heart of the argument without 


1 
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putting the court in possession of the facts upon which the argu- 
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ment rests. In vain the judge pleaded for information but without 
result. After arguing for three hours the counsel resumed his seat, 
leaving the judge in a maze of cryptic problems from which there 
seemed to be no exit. The counsel for the defendant was one of the 
leaders of the patent Bar, noted for the clearness and candor of his 
statements. As he rose to address the court he was met by the fol- 
lowing inquiry from the Bench: “Mr. ———, will you kindly tell 
me what this case is about?” Evidently embarrassed, Mr. 
endeavored to avoid the task thus thrust upon him, saying: “I much 
prefer, your Honor, that you should receive a statement of the facts 
from my learned adversary.” “I appreciate your reluctance,” replied 
the judge, “but I have not the slightest idea what this controversy is 
about and I would deem it a favor if you would inform me.” 

Thus challenged, there was no alternative but to proceed and in 
fifteen minutes he had made the case so clear that it was understood, 
not only by the judge, but by all who listened to the lucid explanation. 
The pity of it was that the complainant’s case was made so plain that 
judgment was ordered in his favor. 

Returning to the brief in question the “points,” eight in num- 
ber, are stated, the facts bearing on the point under discussion are 
briefly reviewed with citations to the folios of the record where they 
appear in full and the authorities, few in number, bearing on the 
proposition debated, are cited. Occasionally a sentence or two is 
quoted from a peculiarly apposite statement found in a syllabus, or 
an opinion, but the brief is not loaded down with page after page of 
quotations either from the authorities or the record. In conclusion, 
the court was asked to reverse the decree. It was reversed. 

Such briefs are sometimes met with at the present time, but 
they are the exception, not the rule. The age of combinations, 
bureaucracies, telephones and stenographers is at hand, but is still 
in its infancy. Some of us may yet live to behold a machine where 
the pleadings and proofs are inserted in a condensing hopper, passed 
through a solution of text-books and syllabi and from there to a dry- 
ing chamber to be deposited finally in a receiver attached to the clerk’s 
desk, in the form of a completed brief. 

It is to-day as difficult to find a hand-made brief as it is to find a 
hand-made shoe. 

The prevailing characteristics of the modern brief are discur- 
siveness and prolixity. In the courts of the United States a brief 
under thirty pages is the pleasing exception and there are authentic 
instances where they have exceeded eight hundred printed pages. 
Valde deflendus ! 

What is true of the Federal courts, is, I am informed, also true 
of the State courts. It seems to be thought that quantity and not 
quality is what will most surely convince the courts. 

A few years ago a cause was tried before the writer where the 
points in controversy were so sifted at the argument that but one 
simple question was reversed for decision. Counsel united in re- 
questing that they be permitted to furnish briefs. In vain the court 
suggested that such a course was unnecessary as there was no dispute 
upon the facts and he only desired to examine an authority or two 
on the law. At last the court yielded and permission was given upon 
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the express understanding that the briefs were not to aggregate more 
than ten pages. In due course the briefs arrived, there were but ten 
pages, it is true, but in one of the briefs they were royal octavos; and 
printed thereon in agate type was matter enough to cover forty pages 
oi ordinary size. No notice was taken of the imposition, the court 
feeling that any fine imposed upon the author of the brief as a juggler 
should, in all fairness, be returned to him as a reward for his pre-emi- 
nence as a humorist. 

Few men can resist the temptation to argue every question which 
the record presents, no matter how inconsequential. They forget that 
in all probability the cause will ultimately turn upon one fundamental 
proposition and that he will succeed who has the ability to discover 
and present this proposition in the clearest light. 

Mr. Webster was retained to argue in the Supreme Court a cause 
which had gone decisively against the plaintiff in the court below. 
When the cause was about to be reached, Mr. Bosworth, the at- 
torney, came to Washington for consultation. Mr. Webster sat with 
half-closed eyes as the attorney droned on from one hopeless position 
to another. At last he paused, saying: “Well, Mr. Webster, that is 
the case with a single exception; there is another point which we 
did not argue in the Circuit Court, but [ think I should call your at- 
tention to it.” As he unfolded the discarded point, Webster’s interest 
became more and more intense and when it was fully explained he 
sprang to his feet, his great eyes flashing with triumph, and exclaimed: 
“Mr. Bosworth, by the blood of all the Bosworths who fell on Bos- 
worth Field, that is the point in the case.” And it was. 

Of course the ability to seize the strategic point, whether in the 
forum or on the battlefield, is given only to the “divinely gifted man.” 

The Websters are always in command, the Bosworths always in 
the ranks. 

From Aristotle to the present day human minds have been di- 
vided into two classes, the rifle and the shotgun types. The former 
use a bullet; they do not always hit, but when they do, they bring 
down big game; the latter use bird shot: they always hit something, 
but never kill anything. 

Why is it that the art of brief-making has declined? There is 
more average ability in the profession today than ever before. The 
twentieth century lawyer is as able and industrious as his brother 
of a half century ago. What, then, is the reason? May it not be 
found in the changed environment and the intense activity of mod- 
ern life? To keep pace with the age, the lawyer is compelled to 
resort to modern methods. Where there was one report to examine 
there are now a hundred; where there was one statute to construe 
there are now fifty; where there was a page of testimony to review 
there is now a volume. Small wonder that the lawyer of to-day 
seeks the assistance of digesters, stenographers and typewriters. The 
result is not a carefully thought-out argument; it is a digest. Every- 
thing bearing on the issue is found in the modern brief—somewhere. 
It is, however, so hidden in the wilderness of quotations from record 
and reports that it is apt to escape the attention of the most careful 
reader. At almost every term of court several of these bulky volumes 


appear. 
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Contemplate the cruelty of asking a judge, who has to dispose 
of several hundred cases annually, to study a printed book ten inches 
long, seven inches wide and one and a half inches thick. The mere 
physical act of reading it understandingly will occupy a week. It 
is an example of “man’s inhumanity to man.” In contemplating 
such a document one is forcibly reminded of Macaulay’s review of 
“Nare’s Memoirs of Lord Burghley.” After stating the dimensions 
of the book and the weight of the paper consumed, he says: “Such 
a book might, before the deluge, have been considered as light read- 
ing by Hilpa and Shallum, but unhappily the life of man is now three- 
score years and ten, and we cannot but think it somewhat unfair in 
Dr. Nares to demand from us so large a portion of so short an ex- 
istence.” 

There surely is no necessity for quoting ad infinitum from the 
record and the authorities. The judge must read the testimony and 
to insert it in the brief compels him to read it twice. If a leading 
case be cited it is fair to assume that the judge is familiar with it, 
and if it be an ordinary case, no careful judge will rely on the quo- 
tation without examining the context. And yet the modern brief is 
often filled with quotations which have become household words 
alike of the judges and the counsel. The quotations have done 
such yeoman service that they are often used to identify the case. 
No member of the patent Bar, for instance, will fail to know what 
is meant when the “Advancing Wave Case,’* or the “Nose of Wax 
Case” is referred to, and every admiralty lawyer knows well what is 
meant when the “Refrigerator Case’®.is mentioned. 

A cause was recently presented to a Federal court, in which 
several parties were interested, involving many perplexing questions 

of fact and law. Eight counsel appeared and every statement made 
was disputed by one or more of the opposing counsel. Recess 
arrived while yet the case was in an impenetrable fog. When the 
court reconvened the judge held up the eight briefs aggregating a 
volume an inch and a half in thickness and exclaimed: “I have been 
endeavoring to find out what the truth about this case is from an 
examination of these briefs. It is impossible; it would take a week 
to read them. Counsel who present such briefs to a busy judge 
should be disbarred.” For a moment there was consternation in 
the court-room, but the senior counsel relieved the situation by say- 
ing: “We -have to thank your Honor for the impartiality of your 
ruling; we are all treated alike; we all go over the Bar together.” 
The laugh which followed was joined in heartily by the judge. The 
remark of the judge was not made in anger. It was, in a way the 
expression of a feeling of resentment that he should be required 
to struggle through such a mass of conflicting statements to get at 
the truth which might have been made so clear. It was the unpre- 
meditated protest of one who had suffered mental agony in trying to 
fathom the mysteries of the modern brief. To adopt the words of 


the translator of the Inferno, it was “the passionate outcry of a soul 
in pain.” 


4. Atlantic Works v. Brady, 107 U. 8., 192; 200. 
5. White v. Dunbar, 119 U.8., 47; 5). 
6. The Southwark, 191 U. 8., 1. 
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What is the explanation of this unquestioned tendency to pro- 
lixity? In a word, it is due, 1 think, to the ease with which speech 
can be converted into type by modern methods. Human beings like 
to discourse. It requires no great mental or physical exertion to lean 
back in one’s easy chair and pour out floods of erudition into the ears 
of a stenographer, whose rapid pen catches and holds captive the in- 
spired thoughts until they are embalmed forever in imperishable 
type. While the modern brief-maker is lying back in ease the ancient 
brief-maker was bending over his desk and laboriously writing down 
each sentence. Is it not the change from one method to the other 
which has produced such Brobdingnagian verbosity in pleadings, 
proofs, briefs and opinions? It is so easy now-a-days to fill page after 
page with “words, words, words.” 

At a country club near New York, I once met a lawyer and 
invited him to a game of golf. In reply he said: “I suppose I should 
stay here; | have an expert inside, dictating to a stenographer, but 
I will run in and ask him another question and I will have time 
to play at least nine holes before he finishes his answer.” The joy 
of the game was marred somewhat by the reflection that sometime 
in the near future I might be required to read that answer. 

The dictated brief begets the dictated decision with the result 
that the reports are filled with opinions, many of them wholly unnec- 
essary and many of the necessary ones are, in length, entirely out of 
proportion to the unimportant question involved. It is at least debat- 
able whether, in the matter of time, the dictated brief and opinion 
are economical. The dictated brief saves the time of the Bar at the 
expense of the Bench. * * * 

It is freely conceded that the foregoing has been written from 
the view point of the Bench. It is altogether probable that a mem- 
ber of the Bar would trace the true cause of the difficulty to long 
and rambling opinions so prevalent of late. 

If both judge and counsel have fallen into careless habits it is 
but another reason why both should return to methods which, though 
slightly antiquated, will in the end lighten the intellectual labors of 
the profession. 

The law student should start right; the habits which he acquires 
at the school will go with him through life. He can follow no better 
rule than this—-never dictate brief or thesis. And let him adhere 
to the rule after being called to the Bar, at least until the habit of con- 
densing and clarifying thought has been acquired by long appren- 
ticeship with the pen.—Alfred C. Coxe, in Yale Law Journal. 





RECENT STATE DECISIONS OF GENERAL INTBREBT. 
(Chiefly Concerning Matters of Practice). 


Corporations—Insolvency—Equitable Set-Off.—As against the 
claim of an insolvent corporation, for which a receiver has been ap- 
pointed, thereby vesting in him, under act. 1896 (P. L.. p. 299) Sec. 
68, all its effects, the debtor cannot set off notes of the insolvent, not 
yet due, at least in the absence of some equitable ground therefor. 
(McManus-Kelly Co. v. Pope Mfg. Co. N. J. Chancery, June 25, 1908. 
Opinion by Howell, V. C. Rep. in 70 Atl. Rep. 296). 
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Appeal and Error—Estoppel to Question Judgment—Acceptance 
of Benefits—Where one has applied for and secured an order from 
the Court of Chancery purging him of contempt and discharging him 
from an attachment, said order being made upon certain conditions to 
be performed by the party discharged, such party cannot, after accept- 
ing the benefit of the order, attack by appeal one or more of the con- 
ditions imposed. (Krause v. Krause. N. J. Errors and Appeals, June 
22, 1908. Opinion by Reed, J. Rep. in 70 Atl. Rep. 305). 


Corporations—Insolvency and Receivers—Presentation and Al- 
lowance of Claims.—In the case of the State Bank v. Receivers of 
Bank of New Brunswick, 3 N. J. Eq. 266, decided in 1835, it was held 
that the “act to prevent frauds by incorporated companies” (P. L. 
1829, p. 58) was essentially a bankrupt act; and it was further held 
that a creditor holding collateral security of an insolvent corporation 
must apply his securities to the payment of his debt, and prove only 
for the balance. The essential bankrupt features of this act and its 
re-enacted provisions have since been repeatedly recognized by our 
Court of Chancery, and once by our Supreme Court. The practice 
in distributing the assets of an insolvent corporation under this act 
has been in conformity with the rule in bankruptcy, including the 
rule respecting the rights of creditors holding collaterals of the in- 
solvent corporation. Held (1) that the rule thus adopted seems quite 
as, if not more, equitable than the rule which permits a creditor to 
prove for his whole debt and retain his collaterals; but without con- 
sidering and deciding upon the relative merits of the two systems. 
Held (2) that because this rule in bankruptcy has prevailed, with judi- 
cial recognition, for over 70 years, it should be retained. (Butler v. 
Commonwealth Tobacco Co. N. J. Errors and Appeals, June 16, 1908. 
Opinion by Reed, J. Rep. in 70 Atl. Rep. 319). 





Chattel Mortgages—Execution—Evidence.—Proof of the oath of 
one who did not, in fact, subscribe his name as a witness to the exe- 
cution of a chattel mortgage by a corporation, although he deposes 
that he did so subscribe, is not the proving of an instrument sufficient 
to authorize its record so as to give it priority over creditors, under 
our statute, which requires such proof to be made “by one or more 
of the subscribing witnesses to it.” The proof must be made by one 
who subscribes his name as a witness after seeing the writing exe- 
cuted, or hearing it acknowledged. (Pryor v. Gray. N. J. Errors and 
Appeals, June 15, 1908. Opinion by Bergen, J. Rep. in 70 Atl. Rep. 
341). 


Trial—Evidence—Directed Verdict.—The plaintiff proved that he 
was injured in attempting to avoid a runaway horse that had been 
frightened by a collision with a wagon carrying the mail, upon which 
the name of the defendant company was painted, from which fact an 
inference arose that it was defendant’s wagon. Defendant proved 
that neither the colliding mail wagon nor its driver was engaged in 
defendant’s service; that its business was not that of carrying the mail, 
although a horse and wagon had been let out by it to another com- 
pany for that purpose. Held, that the direction of a verdict for de- 
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fendant was proper. (Collins v. West Jersey Express Co., July 8, 
1908. Opinion by Minturn, J. Rep. in 70 Atl. Rep. 344). 


Evidence—Parol Testimony—Admissibility to Affect Writing. — 
Parol testimony was admissible to show that the real consideration 
for a deed was natural love and affection, though the deed recited that 
the consideration was the payment of money. (Voigt v. Dowe. N. J. 
Chancery, July 11, 1908. Opinion by Stevens, V. C. Rep. in 70 Atl. 
Rep. 344). 


Waters and Water Courses—Rights to Percolating Water—A 
city has an absolute right to appropriate percolating water flowing 
under land owned by it, though it is done to the injury of one, whose 
spring the water would reach if not’so appropriated. (Meeker v. Mayor, 
etc., of East Orange. N. J. Supreme, July 9, 1908. Opinion by 
Voorhees, J. Rep. in 70 Atl. Rep. 360). 


Intoxicating Liquors—License—Proceedings to Forfeit—In pro- 
ceedings taken under the supplement of 1906, to the act of 1889 (P. L. 
p. 77), regulating the sale of intoxicating liquors (P. L. 1906, p. 199), 
for the forfeiture of the license of an inn and tavern for noncompli- 
ance with the provision that “if the license be not in an inn and tavern, 
or a hotel having at least ten spare rooms and beds for the accommo- 
dation of boarders, transients and travelers,’ the interior shall be 
exposed to view from the street at all times when the sale of liquor 
is prohibited by law, the complaint must set forth that the inn and 
tavern whose license is sought to be forfeited did not have such ac- 
commodations for guests as to bring it within the class exempted by 
the statute. (Cuirczak v. Keron. N. J. Supreme, July 20, 1908. Opin- 
ion by Parker, J. Rep. in 70 Atl. Rep. 366). 


Injunction—Bill—Irreparable Injury—General Allegation—Rights 
in Doubt—Grant by Riparian Commissioners.—Where a bill for in- 
junction alleges in general terms that irreparable injury will result by 
the act complained of, but fails to disclose wherein such irreparable 
injury will arise, or to aver that defendant is pecuniarily irresponsible, 
or that the damages will not be easily ascertainable and recoverable, 
no ground for relief is shown, in the absence of other recognized 
grounds of equitable jurisdiction. Whete the riparian commissioners 
granted land below high-water mark, “with the right and privilege 
* * * to exclude the tide water from so much of the land * * * 
as lies under water by filling in or otherwise improving the same, and 
to appropriate the lands under water,” the right of the grantee, before 
appropriation of the land, to exclude others from exercising a common 
right to fish, is in such doubt that injunction will not issue to protect 
it. (Schock v. Garrison. N. J. Chancery, May 2, 1908. Opinion by 
Leaming, V. C. Rep. in 70 Atl. Rep. 146). 





The individual liability of a husband on a contract ‘by his wife to 
pay attorneys’ fees in a proceeding for a divorce against him, which is 
intended to be her individual obligation, is denied in Zent v. Sullivan 
(Wash.) 91 Pac. 1088, 138 L.R.A. (N.S.) 244. 





286 THE NEW JERSEY LAW JOURNAL. 


MISCELLANY . 


STATE NOTES. 


Joseph B. Pierson, who for 
twenty-one years was sergeant- 
at-arms of the Supreme Court up 
to the time of his resignation two 
years ago owing to advanced age, 
died at his home in Trenton on 
Sept. 9. He was highly regarded 
by the jurists who served during 
his incumbency, and was known 
and respected by every lawyer of 
prominence in the State. 

Adolph L. Engelke, a Jersey 
City lawyer, recently had a severe 
experience in the Swiss Alps, 
while attempting to climb the 
Matterhorn, and almost lost his 
life in the undertaking. The high 
altitude deceived his vision, and 
he wandered around twenty-four 
hours before being rescued by a 
party of searchers. 

An infernal machine addressed 
to Governor Fort at Sea Girt was 
intercepted on Aug. 28 in the Phil- 
adelphia post office. The machine 
was sent to the Governor the day 
following his proclamation re- 
garding Atlantic City, and sus- 
picion was directed toward it as 
the result of the lack of sufficient 
postage. 

The special jury which heard 
testimony as to the sanity of Fred- 
erick Lang, who murdered his 
niece, found him sane on Sept. 11, 
and he was to have been hanged 
on Sept. 25, as sentenced some 
months ago, but there has been a 
stay granted. This would have 
been the first hanging in Middle- 
sex county in twenty-five years, 
and the last unless the law pro- 
viding capital punishment by 
means of the electric chair is re- 





vised, Lang having been sentenc- 
ed before this law became effec- 
tive. 





ODD CLAUSE IN A WILL. 


An odd will has been filed by 
former Secretary of the Navy 
John D. Long for Robert Davis, 
an army officer who died in Lu- 
nenberg, Mass., in December, 
1889. <A year after his death his 
wife Martha petitioned to be ap- 
pointed administratrix. She said 
he had died without issue. 

This will was dated November 
20, 1882. Mr. Long found it at 
this late date among papers of a 
deceased client. The following is 
a rather unique clause in the will. 

“To my son by my divorced 
wife, which son I never saw and 
whose name I never heard, I give 
and bequeath one American 
spread eagle in God we trust silver 
dollar.” 





LEFT MONEY FOR AIRSHIP. 


Jeremiah Carihanne, who re- 
cently died in Jersey City, had an 
aversion to automobiles since one 
nearly ran him down. It was 
learned after his death that he was 
insured for $500. An envelope, 
found on the taple of his room, 
contained his will, drawn by him- 
self. Its contents were made pub- 
lic on Aug. 26. 

After directing that he have a 
modest funeral, Carihanne asked 
that the balance be used in the 
perfecting of an airship. On this 
subject he wrote: 

“Knowing from bitter experi- 
ence what it means to be crippled 
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from rheumatism and be forced to 
flee from the path of automobiles, 
] hereby bestow what is left oi 
the insurance money on some man 
who is trying to perfect an air- 
ship, so that there will ultimately 
be less running about the streets 
and more flying through the air. 
| hereby appoint my executor as 
the man who will decide who is to 
get the money.” 

The executor says he will en- 
deavor to carry out Carihanne’s 
request. The amount he has in 
his possession is $350. 





STATE EDITOR APPOINTED. 


William Cloke, of Trenton, 
New Jersey editor of the New 
York Sunday Herald, was ap- 
pointed commissioner of public re- 
ports on Aug. 31 by Governor 
Fort. Mr. Cloke immediately ten- 
dered his resignation as a member 
of the riparian board. The posi- 
tion of commissioner of public re- 
ports was created by the Legisla- 
ture in 1908, and his duty will be 
to edit the reports of the various 
departments in order to eliminate 
superflous matter that has been 
running the cost of printing too 
high to suit the legislators. The 
salary is $2,000 a year. 





A CORBECTION. 


The New Jersey Law Journal 
does Vice-Chancellor James E. 
Howell an injustice—perhaps un- 
intentional—when it says in the 
current number that he “left for 
Maine on Aug. 4, to spend a 
month, thus leaving the Newark 
Chancery Court without a Vice- 
Chancellor during that period.” 
Vice - Chancellor Howell heard 
motions alone on the last motion 
day of the summer, which was 
Tuesday, July 28. There was so 
much business that he sat again 
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on July 31, and again on Aug. 3, 
when he finally got through with 
the motions which should have 
been disposed of on the previous 
Tuesday, and would have been 
heard then had other Vice-Chan- 
cellors been sitting at the same 
time. He did not spend a month 
in Maine, if indeed he was there 
at all, but was back in his cham- 
bers on August 20, having come 
irom Hot Springs, W. Va., to hear 
important matters. He not only 
sat on that day, but again on Sat- 
urday the 22, and was also avail- 
able at his law office on the inter- 
vening T’riday. Vice-Chancellor 
Howell is an industrious worker, 
and the above facts show that the 
Newark Chancery Court lacked 
a presiding officer only about two 
weeks. At one time in the history 
of New Jersey there was neither 
Chancellor nor Vice-Chancellor 
for the space of a whole year. 

— Newark Evening News. 





COURT ANNULS FINE FOR 
AUTO SPEEDING. 


After collecting numerous fines 
from owners of automobiles who 
preferred to pay the fine for al- 
leged speeding rather than have 
any controversy with the local au- 
thorities, the recorder and marshal 
of Point Pleasant have been tri- 
umphed over by Marshall Van 
Winkle, of Jersey City, former 
representative in Congress, by a 
decision of Justice Voorhees. Mr. 
Van Winkle protested that his 
“hold-up” there was unwarranted, 
and the borough recorder reserved 
his deceision. 

Mr. Van Winkle received word 
two days later that he had been 
fined $10 and costs. He immedi- 
ately applied to Supreme Court 
Justice Willard P. Voorhees, of 
New Brunswick, in whose district 
Ocean county was assigned, and 
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procured an order from him that 
all papers and evidence in the case 
should be sent to the justice at 
New Brunswick. ‘This order was 
served on the borough recorder 
Aug. 24. Justice Voorhees upon 
taking up the case, made an order 
setting the judgment and _ fine 
aside, on the ground that the con- 
viction under the evidence was il- 
legal, and Mr. Van Winkle will 
not be obliged to pay any fine or 
costs. Four women, who were 
witnesses for Mr. Van Winkle, 
testified that they were driving in 
a carriage and that they had pass- 
ed the former Congressman’s au- 
tomobile with ease in the limits of 
the “speed trap.” 

It was at the same place that 
Governor Fort, when riding with 
former Justice of the Supreme 
Court Bennett Van Syckel and 
the son of Quartermaster-General 
C. Edward Murray, was held up 
on the day following the seizure 
of Mr. Van Wickle. 

As a result of the firm stand 
taken by Mr. Van Winkle, other 
automobilists will now make a 
fight against what they declare is 
an unwarranted extortion through 
speed traps. 





OBITUARY. 


MR. BURROWS C, GODFRBY. 


Mr. Burrows C. Godfrey, a 
member of the Bar of the State 
of New Jersey, died on August 2, 
at his residence in St. Charles 
Place, Atlantic City, of Bright’s 
disease. 

Mr. Godfrey was born on July 
22, 1854, at Palermo, Cape May 
county. He was the son of Leam- 
ing and Comfort L. Godfrey. Af- 
ter receiving his education, he 
supported himself by teaching in 
the schools of Cape May county 
while studying law, until his ad- 
mission to the Bar in 1894. He 
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began the practice of law in the 
office of his cousin, Carlton God- 
irey, in Atlantic City, was ad- 
mitted as counsellor-at-law in 
1897, and a partnership was forim- 
ed between them in 1895 under 
the firm name of Gouirey & God- 
frey. Mr. Godfrey continued a 
member of the firm until his 
death. In addition to important 
private practice, Mr. Godfrey, 
during the years in which God- 
frey & Godfrey were solicitors for 
Atlantic City and Ocean City, 
conducted much of the legal busi- 
ness of those municipalities. [i 
was, however, probably in his 
later work as one of the specia' 
counsel of Atlantic City in the 
litigation arising out of the beach 
front park that he was best known 
to the public. 

For over a year before 
death he had been in itl health 
and had spent several months in 
Eureka Springs, Arkansas. Upon 
his return, he failed rapidly anid 
found himself entirely unable io 
resume the practice of his profes- 
sion. His death was a shock to 
those who had not realized the 
condition of his health and who 
had opportunity to appreciate his 
many amiable qualities and_ his 
sterling character. 

Mr. Godfrey held the office of 
the president of the Atlantic 
County Bar Association and was 
a member of the Atlantic City 
oard of Trade and other local or 
ganizations. He was a director 0! 
numerous corporations and a 
member of the Masonic Orde 
and other fraternities. 

In 1882 Mr. Godfrey married 
Miss Harriette Baner, daught«r 
of Joseph and Letitia Baner, ©: 
Beesley’s Point, New Jersey. [ic 
is survived by his widow and his 
only child, Mrs. William Robis- 
son, of Freehold, New Jersey. 


his 





